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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Tradenmark Trial and Appeal Board

In re Pacer Technol ogy

Serial No. 75/477, 402

Thomas E. Schat zel for Pacer Technol ogy.

Marc J. Leipzig, Trademark Exam ning Attorney, Law Ofice
115 (Tomas V. VI cek, Managi ng Attorney).

Before Simms, Hairston and Bucher, Adm nistrative Trademark
Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

Applicant seeks to register the follow ng design

configuration on the Principal Register:
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for “epoxy glue for general bonding and repair purposes,
for bonding netal, rubber, plastics, ceramcs, fingernails
and jewelry,”t in International Class 1. The record
contains the follow ng description of the alleged mark

The mark consists of the shape of the
package in which the goods are sold. A
container cap with four equally spaced fl at
Wi ngs projecting laterally froma concaved
crown and with each wing formng two

i ntersecting exterior edges projecting at
right angles relative to one another with
each edge intersecting the concaved crown.
The material [in] dotted lines is not part
of the mark and is used to show positioning
of the mark only. The m ddle portion of the
package shape, consisting of the verti cal

ri dges contiguous with the surface bel ow the
four wings and the concaved crown i s not
part of the mark. The lining and stippling
shown in the draw ng denotes surface shadi ng
and is not intended to indicate color.

The Trademark Exam ning Attorney has refused
regi stration under Sections 1, 2 and 45 of the Act, 15 USC
881051, 1052 and 1127, on the ground that the configuration
in question does not function as a trademark to indicate
origin of applicant’s goods. He argues that the asserted
mar k | acks inherent distinctiveness and that even if we

should find that the issue of acquired distinctiveness was

1 Application Serial No. 75/477,402 was filed on April 30,
1998 based upon a claimof use in interstate comrerce since at
| east as early as Septenber 1982.
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tried herein, the docunentation submtted in support of
such acquired distinctiveness is insufficient.

Appl i cant appealed the final refusal. The case was
fully briefed by applicant and the Trademark Exam ni ng
Attorney. At applicant’s request, an oral hearing was held
bef ore the Board.

The major issue, as briefed by applicant and the
Trademar k Exam ni ng Attorney, and as argued at the oral
hearing, is whether applicant’s asserted mark is inherently
distinctive. Specifically, we nust deci de whet her
potential purchasers will imrediately recognize applicant’s
wi nged cap, as used on an applicator for one of its
products, as a distinctive way of identifying the source of
its enunerated goods.

Applicant takes the position that the clai ned design
configuration is an inherently distinctive synbol
integrated into the packaging for the product, not unlike
“the synbol extending fromthe hood of Mercedes cars.”

In response, the Trademark Exam ning Attorney argues
that this alleged mark is a sinple design attribute of
applicant’s product packaging. He points to copies of a
nunber of design patents placed into the record invol ving
caps for adhesive product containers which caps contain

w nged features simlar to those in applicant’s clainmed
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mark. Essentially, it is the Trademark Exam ni ng
Attorney’'s position that applicant’s asserted mark consists
of m nor variations on common desi gns of adhesive product
applicator caps w thout any origin-indicating significance.
Qur primary review ng court has stated that, in
determ ning whether a design is inherently distinctive, it:

has | ooked to whether it was a “common”
basi ¢ shape or design, whether it was unique
or unusual in a particular field, [or]
whether is was a nere refinenment of a
commonl y- adopt ed and wel | - known form of
ornanmentation for a particular class of
goods viewed by the public as a dress or
ornamentation for the goods|.]

See Seabrook Foods, Inc. v. Bar-Well Foods Ltd., 568 F.2d

1342, 196 USPQ 289, 291 (CCPA 1977); and Tone Brothers Inc.

v. Sysco Corp., 31 USPQd 1321, 1331 (Fed. Cir. 1994).

The Trademark Exami ning Attorney argues that it is
fairly intuitive that the winged cap for this applicator
al l ows for easy opening/closing and friendly handling.
Applicant has admtted that the wings with their attendant
“slots” provide a neans for gripping the cap.?

Goi ng beyond intuition, the Tradenmark Exam ning
Attorney has made of record a nunber of design patents

showi ng a variety of adhesive product container caps having

2 By contrast, we suspect that the Mercedes | ogo qua hood
ornament is not designed to assist with easier opening of the
hood of these |uxury autonobil es!
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a pointed crown covering the tip of the applicator and then
having two, four or six evenly spaced wi ngs around the
crown. Applicant’s conpetitors are |listed anong the

assi gnees on several design patents for these adhesive
contai ners having simlar w nged caps.

Wil e applicant is correct that these patent docunents
do not show actual use in comerce, they are probative of
the fact that consuners are not likely to find applicant’s
clainmed feature (W ngs arrayed evenly around a pointed
crown) to be at all unique, original or peculiar in
appearance. Upon careful consideration of the material in
this record judged by the Seabrook criteria, it is our
opinion that these wings are not at all unusual in this
field. The factual record herein stands in stark contrast
to cited cases where the clainmed trademark matter has an
“original, distinctive, and peculiar appearance.”

Rat her, the Trademark Exami ning Attorney has
denonstrated that this winged cap configuration is, at
best, a variation or “nmere refinement” of a useful, basic
desi gn schene for adhesive product applicator caps. As
such, purchasers would not imedi ately recogni ze or
perceive applicant’s asserted mark as a source indicator
That is to say, in the best case for applicant, purchasers

and prospective purchasers would view this w nged cap as a
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slightly different winged/slotted cap than that found on
ot her adhesi ve product contai ners.

In spite of the fact that the Trademark Exam ning
Attorney was unable to show that a winged cap simlar to
applicant’s particular design is found on conpetitors’
adhesi ve product applicators available in the marketpl ace,
this does not necessarily nmean that applicant’s asserted
mark is inherently distinctive. For exanple, an earlier

Board case, In re E S Robbins Corp., 30 USPQ2d 1540 (TTAB

1992), involved the configuration of a floor mat for use
under chairs. As in the instant case, the applicant
therein argued that its asserted mark was “uni que” because
there was no evidence that others used the identica
configuration for their floor mats. However, there was
evi dence show ng uses of simlar third-party chair nats.
The Board concl uded that the design was not unique in the
sense that it was “original, distinctive, and peculiar [in]
appearance.” The Board commented that, if inherent
di stinctiveness nmeant sinply “one and only,” then one could
obtain a registration which differed only slightly fromthe
designs of other conpeting products. See In re Ml henny
Co., 278 F.2d 953, 126 USPQ 138, 140-141 (CCPA 1960).

As a secondary and subordi nate matter, applicant

argues in its brief that this nmatter has actually acquired
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di stinctiveness as a source indicator, and hence, should be
registered on that alternative basis. However, we agree
with the Trademark Examining Attorney that the majority of
the prosecution of this application was directed to the

di spute over whether this matter is inherently distinctive.
Wiile it is true that three of the five form declarations
herein were submtted early in the prosecution of the
application, applicant’s tardy reliance on acquired
distinctiveness is a position that was never articul ated
until the tinme of the appeal brief.

On the other hand, even if we were to consider
applicant’s alternative position, the evidence in the file
is deenmed insufficient to support this allegation. Because
of the relatively nondistinctive nature of the asserted
mar k, the |level of proof needed for acquired
di stinctiveness is substantially higher than if the
features were nore unusual in nature. 1In this regard, what

our primary review ng court stated in Inre Water Genlin

Conpany, 635 F.2d 841, 208 USPQ 89, 91 (CCPA 1980), in the
context of a holding of functionality, is noteworthy with
respect to applicant’s asserted mark and its | ack of
di stinctiveness:

On the other hand, a nmerchant who wi shes to

set hinself apart has no dearth of neans to
do so. One who chooses a commonpl ace desi gn
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for his package, or one different from
conpetitors only in essentially functional
features, even if he is the first to do so,
nmust expect to have to identify hinself as
the source of goods by his |abeling or sone
ot her devi ce.

Furthernore, we find nothing in the record to suggest
that applicant has explicitly pronoted the asserted mark
herein as a trademark. 1In fact, we have absolutely no
i ndi cation that applicant has ever even nentioned the
asserted mark in its product advertisenents.

Mor eover, at oral argunent, the Tradermark Exam ning
Attorney pointed to the specinens of record in this case.
The primary specinen is a colorful advertising flyer, the
front side being a full page photograph of alnobst thirty
cont ai ners of adhesive bondi ng products narketed by
applicant. Yet only one of these thirty contai ners has an
applicator that confornms to the description of the mark in
this application. And absent a nagnifying gl ass, one m ght
overl ook this feature entirely. But even if the w nged cap
were displayed in a nmuch nore prom nent manner, we find it
nost interesting that this one container holds a “Z-7
Debonder.” According to text contained on the backside of
t he specinmens, this is a debonding agent that “[s]oftens

cured glue so it can be easily renoved fromfingers and

ot her surfaces.”



Serial No. 75/477, 402

The only direct evidence in the record indicating that
purchasers would view the feature in question as nore than
a part of the packaging for the goods conprises five form
declarations containing identically worded claims. See In

re Pingel Enterprise Inc., 46 USPQ2d 1811 (TTAB 1998).

Moreover, all five of these declarants appear to represent
a tiny market sliver, nanely, manufacturers of artificial
nail products. It is logical that this particular sector
is a specialized market for the resale of the “Z-7”
debondi ng agent for renoving glue fromfingers. Yet none
of the formdeclarations specifically nention Z-7 debonding
agents (nor indeed would such a product even appear to be
covered by the identification of goods herein).

However, the declarations refer only to the “uni que”
cap in the “attached drawi ng” for generalized “adhesive
bondi ng products.” They do not describe in any detail what
it is about the design of applicant’s glue applicator caps
that is particularly unique. This nutes whatever
di stinctive potential the clained mark has. |t would have
been hel pful, for exanple, if applicant’s declarations had
i ndi cated what particular feature (or features) of its
asserted mark is (or are) unique or unusual. See Inr

Sandberg and Si korski Di anond Corp., 42 USPQ2d 1544 (TTAB

1996) .
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O her than these flawed decl arations, there is no
evi dence to support recognition of this feature as an
i ndication of origin by the nenbers of the general public
who use epoxy glue for general bonding and repair purposes.
There is no docunentation to support recognition of the
clainmed matter as a source-indicator by the ultimte
purchasers in other industries involved in the manufacture
and repair of metal, rubber, or plastics goods, or of
ei ther consuners or artisans who use applicant’s affected
products with ceramcs or jewelry.

Accordingly, given the relatively nondistinctive
nature of the asserted mark, it cannot be inherently
distinctive. Secondly, were we to consider it at all, the
docunentation submitted in support of acquired
di stinctiveness herein is nost insufficient.

Deci sion: The refusal of registration is affirnmed.



